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Regulation of the National
Policy. Federal Decree No.
12,305/2010 has been published
on December 23, 2010 regulating
Federal Law No. 12,305/2010
(the Brazilian Policy on Solid
Waste, or “PNRS”).

First of all, it is worth pointing
out the creation of the two follow-
ing collegiate bodies: the Inter-
ministerial Committee of the Bra-
zilian Policy on Solid Waste,
which main task is to elaborate
and evaluate the implementation
of the National Plan on
Solid Waste, and the
Orientation Committee
for the Implementation
of Reverse Logistics Sys-
tems, which, among
other duties, shall pro-
vide the strategic orien-
tation to implement reverse logis-
tics systems and settle schedules
for its establishment.

As a general rule, the Decree pro-
vides that, pursuant to the
shared responsibility regime,
the Public Power, the entrepre-
neurial sector and the society as a
whole are responsible for the
effectiveness of the PNRS. There-
fore, the Decree presents the se-
lective collection system as an
essential instrument, which shall
be gradually implemented by the
provider of the urban cleaning
and solid waste management
public service. The Decree also
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Solid Waste

regulates aspects of the reverse
logistics, which encompasses
the collection and environmen-
tally adequate final destination of
certain solid wastes by the pro-
ductive sector itself, at the post-
consumption phase.

Pursuant to the Decree, the re-
verse logistics systems will be im-
plemented and operated by
means of sectoral agreements,
regulations enacted by the Pub-
lic Power and commitment
agreements. The Decree also
creates the Brazilian
System of Information
on Solid Waste Manage-
ment (“SINIR”, in Por-
tuguese), which shall be
implemented within two
years and has as main
function the collection,
systematization and release of
data and statistics in connec-
tion with public and private ser-
vices associated with the manage-
ment of solid waste and with the
reverse logistics systems that
were already implemented.

Finally, a new set of adminis-
trative violations related to the
management of solid waste was
defined, including, among others,
the non-compliance with an obli-
gation established under the re-
verse logistics system and the im-
portation of hazardous solid
waste or residues, as well as the
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Sthe importation of solid
waste having characteristics
that cause harm to the envi-
ronment, public and animal
health and vegetal sanity,
even when treatment, restora-
tion, reuse, reutilization or recov-
ery are concerned. M

Waste collection. Federal
Decree No. 7,405 has been pub-
lished on December 23, 2010
creating the Pro-Collector Pro-
gram. The Program aims to pro-
mote the social and economic
inclusion of collectors of re-
usable and recyclable materials.
Therefore, the Public Power shall
promote the organization of col-
lectors, the improvement of their

State of Pernambuco. State
Law No. 14,236, of December 13,
2010 establishes the State Policy
of Solid Waste in Pernambuco.
In the same direction of the Bra-
zilian Policy of Solid Waste, the
State Law establishes the re-
verse logistics as a means of
returning to the productive sec-
tor its shared responsibility
in the lifecycle of the product, at
the post-consumption phase. ®

State of Sao Paulo. On De-
cember 31, 2010 State Secretariat
of the Environment (the Secre-
taria de Estado do Meio Ambi-
ente, or “SMA”) has published its
Resolution No. 131, amending
certain articles of SMA Resolu-
tion No. 24/2010 (mentioned in
the April 13, 2010 issue of this
Bulletin). The amendment modi-

labor conditions, the enlarge-
ment of their socio-economic in-
clusion opportunities, as well as
the expansion of the selective
collection of solid waste by the
collectors. The coordination,
structuring and monitoring of
the Program will be subject to
the Interministerial Committee
for Social and Economic Inclu-
sion of Collectors of Reusable
and Recyclable Materials. &

Tax benefit. Federal Law No.
12,375 has been published on
December 31, 2010 introducing
amendments to tax legislation,
among other provisions. The
amendments include the conces-
sion of presumed credit of
Industrialized Products Tax

fies the list of products that
originate waste with signifi-
cant environmental impact,
which are expressly subject to
post-consumption liability in the
State of Sao Paulo. The amend-
ment includes the specification
of the types of fluorescent lamps
and electronic products and its
components that are reached by
the regulation.  Automobile
batteries were excluded from the
list. SMA Resolution No.
131/2010 also provides that the
establishment of collection
goals for solid waste in the con-
text of the reverse logistics for
manufacturers, distributors or
importers may observe factors
such as demographic density and
its spatial distribution, as well as
priority environmental issues,
among other aspects.®

(“IPT”, in Portuguese) to the in-
dustrial establishments that
use recyclable solid waste as
raw material in the manufactur-
ing of its products or in interme-
diate processes of the production
chain. The concession of the
benefit also requires the waste to
be acquired directly from asso-
ciations of collectors of recycla-
ble materials and it will be valid
until December 31, 2014. The
Executive Branch must specify
what materials acquired as solid
waste will be considered in the
concession of the credit, as well
as the percentage to be used in
its calculation.®

Climate Change

State of Rio Grande do Sul
On December 30, 2010 the for-
mer Governess of the State of Rio
Grande do Sul has signed State
Law No. 13,594, which creates
the State Policy on Climate
Change (“PGMC”, in Portu-
guese). As reported in the De-
cember 13, 2010 issue of this
Bulletin, the PGMC follows the
spirit of the National Policy and
other state policies on climate
change and aims to ensure the
compatibility of economic and
social development with the pro-
tection of the climate system.
Pursuant to the State Law, within
a one-year term as from the date
of its entry into force, the State of
Rio Grande do Sul shall adopt a
global emission reductions goal

for greenhouse gases (‘GHG”) O
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Agribusiness

Sat the state level and effi-
ciency and sectoral emission
reduction goals, based on the
emissions inventoried for each
sector. In order to map and
monitor GHG emissions and its
reductions and to assure public
access to the associated informa-
tion, the State of Rio Grande do
Sul will create a public emissions
registry, to which companies
may adhere voluntarily. With
the purpose to encourage the
adhesion to such registry, the
Public Power may, among other
measures, extend the term for
the renewal of environmental
licenses and prioritize the con-
cession of public credit under
better conditions of term and
interest rates.®

State of Paranda. On Decem-
ber 22, 2010, the State Secre-
tariat of the Environment and
Water Resources (“SEMA”, in
Portuguese) has published its
Resolution No. 78/2010, which
addresses the gradual elimina-
tion of the controlled burn-
ing as a preparatory method for
the harvest of sugarcane. Due
to its negative environmental im-
pacts, the burning must be
gradually eliminated by sugar-
cane producers. Pursuant to the
Resolution, the burning has to
stop completely as from 2025,
for mechanizable areas, and as
from 2030, provided that there is

State of Sao Paulo. State
Decree No. 56,571 has been pub-
lished on December 23, 2010
regulating provisions of State
Law No. 10,547/2000 that are
allusive to the use of fire in agri-
culture, pasture and forestry ac-
tivities, and to the State System
for Prevention and Combat
against Forestry Fires. Pursuant
to the State Decree, the use of
fire is exceptionally admitted in
areas with vegetal coverage only
in the modality of controlled
burning, as a factor for agricul-
ture, pasture and forestry pro-
duction and management and for
scientific and technological pur-
poses, in areas with previously
defined physical limits. In the
State of Sdo Paulo, the controlled
burning requires a prior authori-
zation from the State Environ-
mental Agency (“CETESB”). The
authorization must be issued by

a viable technology for its substi-
tution, for non-mechanizable ar-
eas. In order to know the maxi-
mum percentages of the con-
trolled burning in each case, pro-
ducers must present to the Envi-
ronmental Institute of Parana
(“IAP”, in Portuguese) a form
containing a set of information
not later than 30 days before the
start of every harvest. ®

State of Sao Paulo - dis-
missal from environmental
licensing. On December 23,
2010 the State Secretariat of the
Environment and the State Se-
cretariat of Agriculture and Sup-

CETESB up to 15 days as from
the request filing date, provided
that all applicable legal and regu-
latory requirements were ful-
filled. The authorization will be
issued with a validity term that
shall be enough to the perform-
ance of the burning, but must be
suspended for a specified region
or Municipality if any of the fol-
lowing are identified: (i) life
risks, environmental damages or
unfavorable meteorological con-
ditions; (ii) when the quality of
the air achieves levels that are
harmful against human health;
or (iii) when the levels of smoke
provoked by burnings surpass
the minimum visibility levels,
jeopardizing the operations of
transportation means in general.
It is worth pointing out that State
Decree No. 56,571/2010 is not
applicable to the burning of
sugarcane straw.l

ply have published its Joint
Resolution No. 06, which ad-
dresses the simplified proce-
dure for the dismissal from
licensing for agriculture and
cattle raising activities in the
State of Sao Paulo. Such dis-
missal will require an evaluation
about the compliance with speci-
fications established by legisla-
tion in connection with the use
and conservation of soil and
agrochemicals, as well as the
verification about the adoption of
good practices of agriculture
production and cattle rais-
ing and provided that such ac-

tivities do not result in the )
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Energy Sector

Ssuppression of native vegeta-
tion or interventions in perma-
nent preservation areas. The
Resolution brings a list of under-
takings that will benefit from the
dismissal, including, among oth-
ers, bee raising and the construc-
tion of water reservoirs with up
to 50 thousand square meters
destined to agriculture and cattle
raising activities, provided that
other specifications are met. Re-
gardless of its nature, agriculture
and cattle raising projects that
are implemented in areas with
more than 1 thousand ha must be
subject to the licensing before
the State Environmental Agency
(“CETESB”). m

State of Mato Grosso. Certain
provisions of the Environ-
mental Code of the State of
Mato Grosso (State Comple-
mentary Law No. Lei 38/1995, as
amended by State Complemen-
tary Laws No. 70/2000 and No.
189/2004) are being challenged
before the Brazilian Supreme
Court by means of a Direct Un-
constitutionality Lawsuit (“ADI”,
in Portuguese) No. 4529, filed on
December 27, 2010 by the Re-
public General Attorney, Mr.
Roberto Gurgel Santos.

The center of the discussion is
about the dismissal from the per-
formance of a Prior Environ-
mental Impact  Assessment
(“EIA”) for the environmental
licensing of hydroelectric un-
dertakings with capacity be-
tween 10 and 30 MW, as estab-
lished pursuant to the State Law.

Strategic governmental
group. On December 20, 2010
the Ministry of Mines and En-
ergy and the Ministry of the En-
vironment have published its In-
terministerial Rule No. 494,
which creates the Strategic
Group to the Follow-up of
Structuring Energetic Un-
dertakings. The main purposes
of the Strategic Group are the
proposal of strategies and actions
and the definition of working
schedules for the implementa-
tion of electric energy generation
undertakings and its associated
transmission systems. Pursuant
to the Rule, the planning studies

The thesis argued in the ADI is
that the Environmental Code of
Mato Grosso violates the Federal
Constitution, which requires an
EIA for undertakings or activities
that potentially cause significant
degradation to the environment.
As adopted by the Federal
Constitution, Federal Law No.
6,938/1981 (Brazilian Environ-
mental Policy), grants to the Bra-
zilian Council for the Environ-
ment (the Conselho Nacional do
Meio Ambiente, or “CONAMA”)
the authority to enact rules on
environmental standards. In this
sense, CONAMA Resolution No.
1/1986 requires an EIA for hy-
droelectric undertakings with
capacity greater than 10 MW.
Therefore, the State Law reduce
the level of restriction estab-
lished under CONAMA Resolu-
tion No. 1/1986. Finally, the ADI

in connection with the energy
undertakings must consider the
environmental and socio-
economic aspects potentially
associated with its establishment
in order to support the selection
of hydroelectric potentials.®

emphasizes the unrecoverable
damages arising from the com-
pulsory relocation of local com-
munities due to the floods caused
with the hydroelectric undertak-
ings.m

State of Minas Gerais. On
December 16, 2010 the Environ-
mental Policy Council (Conselho
de Politica Ambiental, or
“COPAM”) has published its Rule
No. 159, which addresses the
simplified environmental
regularization of undertakings
that produce energy from sug-
arcane bagasse. In addition to
the stimulus to the reuse of waste
generated by sugarcane and alco-
hol industry, the purpose of Rule
No. 159/2010 is to enhance the
use of alternative sources of
energy in the State of Minas
Gerais.®
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0Oil, Gas and Biofuels

Pre-salt layer. Federal Law
No. 12,351, of December 22,
2010 addresses the exploitation
and production of oil, natural gas
and other fluid hydrocarbons,
under the production sharing
regime, in areas of the pre-salt
layer and strategic areas, and
creates the Social Fund (“FS”, in
Portuguese). Pursuant to the
Federal Law, the production
sharing agreement must
contemplate the following
essential clauses, among
others: (i) the mandatory pres-
entation of a periodic inven-
tory of greenhouse gases
emissions, which must be pub-
licly accessible; (ii) the presenta-
tion of a contingency plan for
accidents involving spills of oil,
natural gas and other fluid hy-

drocarbons and its byproducts;
and (iii) the mandatory perform-
ance of environmental audits
on the whole process of extract-
ing and distributing oil and gas
originated from the pre-salt
layer. Finally, the FS is a finan-
cial fund destined to social and
regional development, which
proceeds will be originated,
among others, from part of the
royalties paid to the Federal Gov-
ernment with the exploitation of
the pre-salt layer and will be
used to bear the costs of pro-
grams in several areas, including
the environment and mitiga-
tion and adaptation to cli-
mate change.®

Product Stewardship

Automobile labeling. In or-
der to improve consumer-
oriented environmental informa-
tion and consciousness tools and
to promote the sustainability of
the automobile sector, on De-
cember 16, 2010 the Brazilian
Institute of Metrology, Normali-
zation and Industrial Quality
(the “INMETRO”) and the Bra-
zilian Institute for the Environ-
ment and Renewable Natural
Resources (the “IBAMA”) have
signed the Joint Rule No. 2,
which unifies the environmental
indicators and the classification
of vehicles in connection with its
levels of pollutant emissions
(IBAMA’s methodology known
as “Green Grade”) and concern-
ing its energy efficiency
(INMETRO’s Brazilian Program
of Automobile Labeling). &

Environmental Licensing

Conservation areas. On
December 20, 2010 the Brazilian
Council for the Environment (the
Conselho Nacional do Meio Am-
biente, or “CONAMA”) has pub-
lished its Resolution No. 428,
which addresses the environ-
mental licensing of undertakings
with significant environmental
impact that affect determined
conservation areas (“UC”, in Por-
tuguese) or its buffering zones.
With the enactment of such
Resolution, all undertakings that
may generate a direct environ-
mental impact against the UC
must obtain, for purposes of
prior environmental licensing, a
prior authorization to the en-
tity responsible for the admini-
stration UC or, in the case of Pri-

vate Reserves of the Natural
Heritage (“RPPN”, in Portu-
guese), from the entity responsi-
ble for its creation. Pursuant to
the CONAMA Resolution, until
2015, except for the RPPN, the
Environmental Protection Areas
(“APA”, in Portuguese) and the
Consolidated Urban Areas, the
undertakings that are subject to
such special procedure are all
those with significant environ-
mental impact that are located
within a distance of 3 thousand
meters from the UC that still
does not have a specified buffer-
ing zone. M

State of Pernambuco. A new
Law concerning environmental
licensing process and adminis-

trative penalties has entered into
force. State Law No. 14,249, pub-
lished on December 18, 2010 ad-
dresses the procedures and
phases of the environmental
licensing, the costs for submit-
ting requests for the issuance
of licenses and authorizations
and its respective validity
terms. The State Environmental
Agency (the Agéncia Estadual do
Meio Ambiente, or “CPRH”)
must conclude the analysis of the
request within 9o days, or, in the
case of procedures that depend
on the elaboration of an Environ-
mental Impact Assessment or a
public  hearing, within 12
months. The State Law also pro-
vides that real estates, undertak-

ings and activities that are
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Ssubject to the environmental
licensing and that do not have
required licenses and authoriza-
tions must provide its regulariza-
tion. The State Law in Pernam-
buco, following the trend of other
states, establishes the decentrali-
zation of the licensing process,
allowing municipalities do issue
licenses and authorizations to
undertakings and activities that
have local impact. In addition,
the Law also addresses environ-
mental violations and its re-
spective sanctions.®

State of Sao Paulo. On De-
cember 23, 2010 the State Secre-
tariat of the Environment has
published its Resolution No. 121,

establishing criteria and proce-
dures for the prior environ-
mental licensing of ethanol dis-
tilleries and sugarcane
mills. Pursuant to the Resolu-
tion, the environmental impact
evaluation will be performed by
means of the presentation of an
Environmental Impact Assess-
ment (“EIA”) before the State

Environmental Agency (the
Companhia  Ambiental  do
Estado de Sdo Paulo, or

“CETESB”), for the following ac-
tivities and undertakings related
to the production of sugar and/
or ethanol: (i) installation of
new undertakings with crush-
ing capacity greater than 1.5 mil-

lion tons/year; and (ii) recovery
or enlargement of building,
or enlargement, modifica-
tion or substitution of
equipment to increase the pro-
duction resulting in a total crush-
ing capacity greater than 1.5 mil-
lion tons/year. For undertakings
that involve a crushing capacity
greater than 400 thousand and
smaller than 1.5 million tons/
year, the environmental licensing
will, in principle, depend only on
the presentation of a Preliminary
Environmental Report (“RAP”,
in Portuguese), for purposes of
evaluation of impacts. ®

Specially Protected Areas

State of Sao Paulo. State
Decree No. 56,572, published on
December 23, 2010 establishes
the expansion of the Sea
Mountain Range (Serra do
Mar) State Park in areas of
public domain. The Sea Moun-
tain Range (extending itself
through the Southeastern coast
of Brazil) has 315 thousand ha
and encompasses the largest
continuous portion of preserved
Atlantic Forest (Mata Atlantica).
In Sao Paulo, the State Park in-
cludes 15 municipalities and has
115 thousand ha of areas with
natural vegetation. With the en-
actment of the Decree, 5,027 a
of several areas of the State have
been incorporated into the State
Park.m

State of Piaui. The non-
numbered Federal Decree that
has established the enlarge-
ment of the Confusions
(Confusoes) Mountain
Range has been publishedon
December 30, 2010. The Park is
located in the Semi-Desert
(Caatinga) region of the State of
Piaui, with great natural, sci-
entific, historic and cultural
importance, due to its primitive
conservation condition. Notwith-
standing such enlargement, the
Decree allows the following ac-
tivities in the buffering zone: the
alternative use of the soil
(substitution of forests and suc-
cessor formations by other soil
coverage, such as rural reform
development projects, agricul-
ture and cattle raising, industrial,
energy generation and transmis-

sion, mining and transporta-
tion); the exploitation of forests
and successor formations under
the sustainable forestry manage-
ment regime; mineral research
and exploitation activities au-
thorized by the Brazilian Depart-
ment of Mineral Production
(“DNPM”, in Portuguese); and
the use of the aeolic energy po-
tential — provided that such ac-
tivities are previously licensed by
the competent environmental
agency and authorized by the
Chico Mendes Biodiversity Con-
servation Institute (“ICMBio”).m

State of Maranhao. The Pre-
liminary Bill on the State System
of Natural Conservation Areas
(the Sistema Estadual de Uni-
dades de Conservacdo da

Natureza, or “SEUC”) O

The purpose of this Bulletin is to inform the clients of this Firm about the main changes in the Brazilian legislation and relevant news in the envi-
ronmental field. For any further clarifications, the collaborating attorneys remain at your entire disposal.



Payment for Environmental Services

< which aims to establish stan-
dards for the creation, imple-
mentation and management of
conservation areas, is under pub-
lic consultation. According to the
Bill, which reproduces most of
the rules of Federal Law No.
9,985/2000 (the National Sys-
tem of Natural Conserva-
tion Areas), an Environmental
Compensation Chamber will
be created to establish guide-
lines for the use of proceeds
from environmental com-
pensations and to audit the cal-
culation of environmental com-
pensations. The Preliminary Bill
also establishes the priority loca-

State of Sao Paulo. State Law
No. 14,274, published on Decem-
ber 17, 2010, establishes rules for
the labeling of products con-
taining transgenics in the
State of Sao Paulo. The
issue was already regu-
lated by Federal Decree
No. 4,680/2003, which

parameters were ob-
served by the State Law.
In this sense, transgenic

products and seeds that are com-
mercialized either in packaging
or in bulk and that are destined
to human and animal consump-
tion, as well as those used in ag-
riculture, whenever having a
transgenic proportion equal or
greater than 1% must contain the
symbol of transgenics (“T”) de-

tions for the creation of conser-
vation areas, such as those speci-
fied in the State Constitution and
those that are indicated by tech-
nical studies for having rare eco-
systems, for being in danger of
elimination, or for containing
ecosystems that are still not ade-
quately represented in the SEUC,
as well as the areas that are
deemed necessary to the protec-
tion of water resources. The Pre-
liminary Bill can be accessed at
http://ow.ly/3Bduo Jand sugges-
tions can be sent to the email
seuc@sema.ma.gov.br| ®

fined by the Ministry of Justice.

It is also clear in the Law that

consumers have the right to

know about the species that

donated the gene verified in
transgenic ingredients.
The State Law will enter
into force 180 days after
the date of its publica-
tion.

State of Sao Paulo. Resolution
No. 123 of the State Secretariat of
the Environment, published on
December 25, 2010 establishes
directives for the implementation
of the Mina D’Agua Project in
the context of the Forestry Remi-
niscent Program. The Mina D’Agua
Project was conceived in the con-
cept of Payment for Environmental
Services and oriented to Munici-
palities, granting financial attrac-
tiveness to the preservation of ri-
parian forests and other types of
forestry fragments, as well as the
planting of native species seedlings
that can be found regionally. B

Cultural Heritage

Listed buildings. The Institute
for the National Historic and Ar-
tistic Heritage (“IPHAN”, in Por-
tuguese) enacted Rule No. 420,
published on December 24, 2010.
Such Rule addresses the proce-
dures for the issuance of authori-
zations to the performance of in-
terventions in listed build-
ings and in its respective sur-
rounding areas. The Rule, which
regulates procedural aspects re-
lated to the listing process, aims
to protect the integrity of cultural
assets in a way to hinder its frag-
mentation, mischaracterization,
degradation and physical or au-
thenticity loss. ®
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Global Links

USA — GHG Cap
and Trade Pro-
gram in Califor-
nia. On December
16, 2010, the California Air Re-
sources Board (ARB) approved
rules that will implement a
greenhouse gas (GHG) cap and
trade program for the State of
California in the United States.
The regulation provides a key
mechanism by which California
plans to meet the GHG reduction
goals of the California Global
Warming Solutions Act of 2006
(AB 32), the climate change law
signed by Governor Schwar-
zenegger. The regulation sets a
statewide limit on GHG emis-
sions from sources responsible

addressing carbon accounting
rules for offset credits in forestry
management, urban forestry,
dairy methane digesters, and the
destruction of existing banks of
ozone-depleting substances in
the United States.

In addition, the rules contain a
framework for accepting sector-
based offset credits from de-
veloping countries. California
signed a memorandum of under-
standing to develop an offset
program related to reducing
emissions from deforestation
and forest degradation (called
REDD) with Chiapas, Mexico
and Acre, Brazil at the Gover-
nors' Global Climate Summit 3
held in November 2010 (for
more information about such

for approximately 80 percent of
California's GHG emissions.
The program is divided into two
main phases. An initial phase
will begin in 2012 and will apply
to all major industrial
sources and utilities. In
2015, the second phase will be-
gin and distributors of trans-
portation fuels, natural gas,
and other fuels will become
subject to the cap and trade re-
quirements.

Companies subject to the regu-
lation must supply allowances
(expressed as one metric ton of
carbon dioxide equivalent) suffi-
cient to cover their annual emis-
sions of GHG. By the end of

document please see the Decem-
ber 13, 2010 issue of this Bulle-
tin). While currently the rules
provide that sector-based credits
only may be generated from
REDD plans, the rules contain a
placeholder for adding other
sources of sector-based credits.
California is currently working
with strategic international part-
ners in the cement sector to
explore the creation of offset
credit programs from that sec-
tor as well.

The cap and trade regulations
can be found at: http://
ow.ly/3Chbo.

(by Jennifer Keane, from the
firm Baker Botts, LLP - Austin,
USA)

2020, a 15% reduction in GHG
emissions from current levels is
expected so that emissions will
equal 1990 GHG emissions levels.
From 2012-2014, ARB will distrib-
ute a large amount of allowances
for free to industrial sources and
utilities. Additional allowances will
be available by quarterly auction
or can be purchased on the open
market. Over time, the program
will move more to an auction-
based system with fewer allow-
ances provided by distribution.

Credits generated from compliance
-grade offset projects can be used
to offset 8 percent of a company’s
emissions. The regulation includes
four protocols (systems of rules)
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