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Energy Sector

Environmental Licensing.

Based on the argument of “severe
harm to the public order and
economy”, on March 3, 2011 the
Brazilian Institute of the Envi-
ronment and Renewable Natural
Resources (the Instituto Bra-
sileiro do Meio Ambiente e dos
Recursos Naturais Renovqveis,
or “IBAMA”) has obtained from
the Federal Regional High Court

of the 1t Region
(“TRF1”, in Portu-
guese) a ruling deter-
mining the suspension
of the injunction that
suspended the effects
of the Partial Installa-
tion License issued to
Belo Monte Hy-
droelectric  Plant

(in the Xingu River, in the State
of Para, with the expectation of
an installed capacity of 11.23
thousand MW) and respective
Authorization to Forestry Sup-
pression, in the Public Civil Ac-
tion filed by the Federal Public

Prosecution Office (Process No.
068-19.2011.4.01.3900/PA,
pending before the gth Federal
Court of the State of Para).

Pursuant to the ruling adopted by

the President of the TRF1, Fed-
eral High Court Judge Olindo
Menezes, there is no need to
comply with all requirements es-

tablished in the Preliminary Li-
cense for the issuance of the Par-
tial Installation License (destined
exclusively to the pioneer con-
struction site) by IBAMA, once
such agency has the authority to
approve the environmental li-
censing of the undertaking and
because it is not possible to sus-
pend the effects of the environ-
mental license based only on
“suppositions that the
requirements were not
fulfilled, when the en-
vironmental  agency
itself, having the ad-
ministrative authority
pursuant to the rele-
vant matter, repre-
sents otherwise”.

Pursuant to the President of
TRF1, the maintenance of the in-
junction would result in harm
against the public order, as it
invades the discretionary power
of the public administration to
issue specific licenses. In addi-
tion, the Federal High Court
Judge emphasized that IBAMA
has been monitoring and de-
manding the compliance with the
directives and requirements es-
tablished for the implementation
of the new phases of the under-
taking. ®
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Rio+20

On March 7-8, 2011, the city of
New York hosted the second
preparatory meeting for the
United Nations Confer-
ence on Sustainable
Development
(“Rio+20”) to be held
in the city of Rio de Ja-
neiro, on June 04-06,
2012. The meeting was
attended by govern-
mental delegates and
representatives of international
organizations and civil society,
which agreed to seek an action-
oriented outcome for the Confer-
ence.

Sefficiency in the operation of
the CDM, by removing unneces-
sary complexities from the re-
quirements established during
the implementation cycle of the
projects; (ii) to improve the re-
gional and sub regional distribu-
tion of CDM projects and to pro-
mote capacity-building; (iii) to
improve the objectivity, clearness
and integrity of the CDM; (iv) to
enhance the transparency of the
CDM; and (v) to enhance the
promotion of the benefits of the
CDM.

The CDM has been created under
the Kyoto Protocol (1997) with
the purpose to facilitate the com-
pliance with the mandatory
greenhouse gases reduction goals
that were adopted by developed
countries, by means of the pur-
chase of carbon credits origi-
nated from projects imple-
mented in developing countries.
[ |

RIO United Nations work
2012 Conference on
Sustainable
Development

The two main themes that will be
addressed during Rio+20 will be
(i) the green economy in the
context of sustainable
development and poverty
eradication and (ii) the
improvement of the in-
stitutional frame-
for sustainable
development. The third
and last preparatory
meeting shall be held on
May 28-30, 2012, in the city of
Rio de Janeiro. ®

Climate Change

On February 18, 2011 the Execu-
tive Board (“EB”) of the Clean
Development Mechanism
(“CDM?”), which is the body sub-
ject to the Secretariat of the
United Nations Framework Con-
vention on Climate Change that
is responsible for the supervision
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of the CDM, has released a 2-
year business plan to enlarge and
enhance the CDM. The business
plan is summarized in five spe-

cific objectives: (i) greater®

Air Emissions

On February 9, 2011 the Ministry
of the Environment has published
the 1st National Inventory of
Air Emissions Originated
from Road Automobile Vehi-
cles, which con-
tains the emissions |
from 1980 to 2009
and the projections
until 2020 for pol
lutants regulated &
under the programs i=sl -
PROCONVE (Automobile Vehi-
cles Air Pollution Control Pro-
gram) and PROMOT
(Motorcycles and Similar Vehicles
Air Pollution Control Program).

The National Inventory will help
the States in the preparation of
similar inventories at regional
level. Such regional inventories
are required for the preparation
of Vehicle Pollution Control

Plans (“PCPV”, in Portuguese),
which must be approved and
published by the environmental
agencies of the States and of the
Federal District by June 30, 2011

s Sl pursuant to Resolu-
tion No. 426/2010
tof the Brazilian

— Council for the En-

Meio Ambiente, or
“CONAMA”).

The National Inventory shall also
contribute to the definition of
new emission limits for ve-
hicles, to the improvement of
the quality of fuels and to be
used as subsidies to energy effi-
ciency programs. The document
can be viewed through the fol-
lowing website: http://bit.ly/
hauEXC.m
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Solid Waste Environmental Services

" Clarification work-
' 1 shop. On February 23,
" 2011 the Federation of

Industries of the State
of Sao Paulo (the Federacao das
Industrias do Estado de Sdo
Paulo, or “FIESP”) hosted a large
event about the Brazilian Policy
on Solid Waste (Federal Law No.
12,305/2010), with the purpose
to promote the debate and access
to clarifications to all industrial
segments, governmental and pri-
vate entities, specially in connec-
tion with aspects of Federal De-
cree No. 7,404/2010 (regulation
of the Federal Law). The topics
that have received the greatest
focus were the implementation
of the reversal logistics, its
formal enforceability mecha-
nisms and instruments (mainly
the sectoral agreements) and
the reach of the post-
consumption liability. The
support materials used in the
event can be viewed through the
following website: http://bit.ly/
i61CON. m

State of Sao Paulo. State Law
No. 11,160/2002, which created
the State Fund for Pollution Pre-
vention and Control (“FECOP”,
in Portuguese), has been
amended by State Law No.
14,350, of February 21, 2011. The
amendments are related to the
origin of FECOP’s proceeds,
which are now also comprised
by: (i) fines imposed against vio-
lators of the environmental legis-
lation that are converted into en-
vironmental quality preserva-
tion, improvement and re-
covery services performed by
means of bearing the costs of en-
vironmental preservation, im-
provement and recovery actions
and projects; (ii) donations per-
formed with the specific purpose
to pay for environmental services
in the realm of projects under-
taken by the public power; and
(iii) payment for carbon fixa-
tion and sequestration
through projects performed by
the public power in the realm of
the State Program of Reminis-
cent Forests. B

State of Sao Paulo. The web-
site for the electronic manda-
tory registration of poultry
and suineculture activities
with the environmental agency of
the State of Sao Paulo has be-
come available as a precondition
for requesting the respective en-
vironmental licensing of such
activities, pursuant to Resolution
No. 26 of March 31, 2010 of the
State Secretariat of the Environ-
ment (the Secretaria de Estado
do Meio Ambiente, or “SMA”), as
amended. The registration must
be performed through the follow-
ing  websites:  http://bit.ly/
fnacbQ (suineculture) and
http://bit.ly/dKhPUk (poultry).
Among other data, the following
information is required for the
registration: the water consump-
tion and its origin, the storage of
manure and its final destination,
the monthly production etc. It is,
yet, expected that specific criteria
for the environmental licensing
of both activities will be ap-
proved in this semester. B

Specially Protected Areas

Forestry Code. On March 2,
2011 the President of the Cham-
ber of Deputies has announced
the composition of the Negotia-
tion Chamber for Amend-
ments to the Forestry Code
(Bill No. 1,876/1999). The mis-
sion of the Negotiation Chamber,
with a non-deliberation role, is to
revise strategic aspects of the
Bill, among which are the limits
of the legal forestry reserve and
of permanent preservation areas

and the requirements for the
concession of amnesty to defor-
estations that were already per-
formed. The Negotiation Cham-
ber will be comprised by repre-
sentatives from the rural sector,
environmentalists, leaders of the
government and opposition, un-
der the coordination of Deputy
Eduardo Gomes. The expectation
is that the Bill will be voted by
the plenary of the Chamber of

Deputies in the month of

April/2011. ®
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Permanent preservation
areas. CONAMA Resolution
No. 429 has been published on
March 2, 2011, addressing the
recovery methodology for per-
manent  preservation  areas
(“APP”, in Por-
tuguese). Among §
the most rele- &%
vant aspects of
the Resolution is
the waiver for
obtaining an au-
thorization from
the environ-
mental agency to
the voluntary recovery with na-
tive species. Pursuant to the
Resolution, the admitted APP
recovery methods are the follow-
ing: (i) conducting natural re-
generation of native species;
(ii) planting native species; and
(iii) consortium between plant-
ing native species with conduct-
ing natural regeneration with the
existing ones. In addition, tech-
nical requirements and proce-
dures have been established aim-

ing the assurance of flora regen-
eration and, as a consequence, of
local fauna. ®

Amazon region. Until March
28, 2011 the Phase II project of
the

Involuntary  Allocation
# Framework and
&% Process Matrix of
! the Amazon
Protected Ar-
eas Program
(“ARPA”, in Por-
tuguese) will be
under public con-
sultation. ARPA
is a large program that was struc-
tured aiming the biodiversity
conservation of the Amazon bi-
ome and maintenance of the en-
vironmental services of the re-
gion, which counts on the par-
ticipation of public and private
entities, under the coordination
of the Ministry of the Environ-
ment. The document is available
at the following website: http://
bit.ly/gDCkPg. m

Water Resources

On February 18, 2011 the Brazil-
ian Water Agency (the Agéncia
Nacional de Aguas, or “ANA”)
has published its Resolution No.
33, which addresses the adminis-
trative procedures for the impo-
sition of penalties to providers of
public services under concession
regime of irrigation and bulk
water piping in connection
with water bodies of federal do-
main, when such providers vio-
late the applicable legislation.
Pursuant to the Resolution, the
control administrative procedure
will start with the issuance of a
Notification, which will identify
the infractions, the facts and the
violators. After a term for pre-
liminary manifestation, the Noti-
fication may be converted into an
Infraction Assessment Notice,
which will start the administra-
tive procedure, in which the right
of full defence, the right to pre-
sent evidences and the due proc-
ess of law must be observed.m

Cultural Heritage

Federal District. District Law
No. 4,550 has been published on
March 4, 2011, addressing the
preservation of the historical
and cultural heritage of Afri-
can or Afro-Brazilian origin
in the Federal District.

Pursuant to the Law, all manifes-
tation, production or artefact
having material or immaterial
nature that has a reference with
the identity, action, way of life or

memory of the people with Afri-
can or Afro-Brazilian origin.

The instruments established in
the Law for the preservation of
such heritage include, among
others: (i) the registration; (ii)
the inventory, -catalogue,
cording and restoration; (iii) the
protection and recovery of docu-
ments; and (iv) preventive ac-
tions against damages. ®

re-
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Mining and Environment

On February o,
2011 the Ministry
of Mines and En-
ergy has pub-
lished its Regula-
tion No. 121, which approves the
Brazilian Mining Plan 2030.

The Plan analyse in detail the
context of the mining sector, es-
tablishing general directives for
the areas of geology, mineral re-
sources, mining and mineral
transformation (including metal-
lurgy) and presents prognosis
and strategies for the future.

Chapter 2 of the Plan addresses
transversal themes that directly
affect the sustainability of the
mining sector, such as occupa-
tional health and safety, mining

in legally restricted areas, mining
in the Amazon region, climate
change, recycling and decommis-
sioning of mines. ™

Environmental Governance

On April 5, 2011, the consulting
firm Financas Sustentaveis will
promote the course “Legal As-
pects of Sustainability in
the Environmental Field”,
which will feature special partici-
pation, as invited speakers, of
Fernando Tabet and Lucas Ba-
ruzzi, from the firm Tabet
Advogados. The course aims to
provide the participants with an
overview, in the environmental

field, of the inclusion of the con-
cept of sustainability in the cor-
porate routine, from the analysis

of the basic premises
(legislation) and reflexes
(liabilities) of sustainability man-
agement in the legal sphere.
More information and registra-
tion form can be obtained
through the following webpage:
www.financassustentaveis.com.br.
|

Global Links

Bolivia. One can
say that Bolivia is
living a period of
reconfiguration of
the State, whereas during the last
years the country has experi-
enced a series of transforma-
tions, including the “New Po-
litical Constitution of the
State”, which entered into force
on February 7, 2009 as the first
one in Bolivian history to con-
template a chapter on the Envi-
ronment.

Although Bolivia already counted
on a Law on the Environment
dated year 1992, in addition to
environmental regulations and a
series of associated provisions
adopted through decrees and
resolutions, there was a lack of
an Environmental Regime in its
Constitution, unlike other Latin-
American countries.

In former decades, the Bolivian
State did not have its own envi-
ronmental policies and therefore
it used to adopted directives

emerging from international
policies. Thus, the incorporation
of the Environmental Regime in
the New Political Constitution of
the State means a great advance.

Among its relevant aspects, such
Constitution includes (i) the idea
of engaged management and
social control in connection
with environmental manage-
ment, respecting uses and tradi-
tions of indigenous people, which
have the right to be consulted
and informed about decisions @
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Sthat may affect the quality of the environment;

(ii) the lack of statutes of limitation for envi-
ronmental violations; and (iii) the creation of
agri-environmental courts to the knowledge
and resolution of controversies related to natural
resources.

Bolivia is still at a stage of implementing its New
Constitution and there is the expectation that the
State will fulfil its job to protect natural resources,
promote its sustainable use and the development of
the economy of the country and its productive
processes, as well as to guarantee the fair distribu-
tion of the benefits derived from the exploitation,
utilization and processing of such resources among

the population and particularly among indigenous
people, as required pursuant to the Constitution.®

(by Sandra Salinas, from the firm C.R. & F. Rojas
Abogados - La Paz, Bolivia)
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